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RECOVMENDED ORDER

Pursuant to notice, this cause cane on for fornmal
proceedi ng and hearing before Lawence P. Stevenson, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings, on January 29, 2004, via teleconference
fromlocations in Olando and Tal | ahassee, Florida; on
February 27, 2004, in Olando, Florida; and on March 5, 2004,
via tel econference fromlocations in Olando and Tal | ahassee,

Fl ori da.



APPEARANCES

For Petitioner: Larry H Colleton, Esquire
2300 East Concord Street
Ol ando, Florida 32803

For Respondent: Richard Cato, Esquire
Departnment of Chil dren and
Fam |y Services
400 West Robinson Street, Suite S-1106
Ol ando, Florida 32801-1782

STATEMENT OF THE | SSUES

At issue in DOAH Case No. 03-3152 is whether the Departnent
of Children and Famly Services ("Departnent”) established
sufficient grounds for suspending the provisional child care
license of S & S Achievers Learning Center ("S & S Achi evers")
for 30 days due to nonconpliance with mninmumlicensing
st andar ds.

At issue in DOAH Case No. 03-4240 is whether S & S
Achi evers' license to operate a child care facility should be

renewed.

PRELI M NARY STATEMENT

By letter dated June 25, 2003, the Departnent inforned
S & S Achievers that its provisional |icense to operate a child
care facility was bei ng suspended for a period of 30 days. As
grounds for the suspension, the Departnent's letter cited the
follow ng alleged violations of the mninmumchild care standards
found in Section 402.305, Florida Statutes (2003), and Florida

Adm ni strative Code Chapter 65GC 22:



(1) Since your initial licensure in

April 2001, three of nine inspections reveal
vi ol ations of staff-to-child ratios and/or
di rect supervision of children.

(2) In four of nine inspections, the
facility has been cited for violations of
children's records, either being inconplete
or unavail able for review

(3) Your facility has been cited in six of
nine inspections for deficiencies in
personnel files, either in background
screening requirenents or having staff
trained in required childcare courses.

(4) Your facility had been cited tw ce for
not havi ng docunented fire drills or staff
certified in First Ald and CPR

(5) Your facility has been cited tw ce for
exceeding the licensed capacity.

(6) A consuner conplaint received June 5,
2003, involving a special needs child
reveal s ongoing violations of staff-to-child
rati os and supervision. The conpl ai nt
reveal ed that a child was observed in
clothing and a crib soiled with vomt and
nine other toddlers in the roomw th only
one staff present. Although an effort was
made by staff to clean the child, the child
was returned to the sane soiled crib.

When anot her agent of the departnent visited
the facility to investigate the conpl aint,
she reported to the licensing unit that upon
her arrival, she found two staff nmenbers
moppi ng the floors while sone of the
children napped. She counted seven
children, ages three to five in one room
three children, ages three to five in a
second room and one infant in a crib al ong
with thirteen other children in the third
room



Lavai ne Shuler, the owner of S & S Achi evers, signed an
acknow edgenent of receipt of the suspension letter on July 8,
2003, when it was apparently hand-delivered by a Departnent
representative. By letter dated July 29, 2003, counsel for
S & S Achievers requested a fornmal adm nistrative proceeding to
chal | enge the suspension. On Septenber 3, 2003, the matter was
forwarded to the Division of Adm nistrative Hearings (" DOAH")
for assignment of an Adm nistrative Law Judge and the conduct of
a formal adm nistrative proceeding. This matter was gi ven DOAH
Case No. 03-3152. The hearing was initially schedul ed for
Oct ober 29, 2003, and continued four tinmes before being held on
the dates set forth above.

On Cctober 14, 2003, S & S Achievers filed an application
torenewits license. By letter dated Cctober 17, 2003, the
Departnment denied the application, stating the foll ow ng grounds
for its action:

(1) Your facility was inspected

Sept enber 18, 2003 for the purpose of
renewal . During the inspection the facility
was cited for violations in transportation
requi renents; clean and good repair;

t oxi ¢/ hazardous materials; |ighting; outdoor
pl ay area; fencing; bedding and |inens;
sanitary diapering area; indoor equipnent;
out door equi pnment ; enpl oyee training; first
ai d supplies; personnel records; and
background screeni ng of enpl oyees.

(2) Wth your application you submtted a

copy of the inspection report from
Septenber 18 with hand witten statenents on



it toindicate corrective actions had been
made. However, in several instances, these
corrections were not reflected in what the
licensing representatives found at a

rei nspection on October 16, 2003.

(3) At the reinspection, the facility was
cited again for transportation requirenents;
cl ean and good repair; toxic/hazardous
materials; lighting; fencing; bedding;
sanitary diapering area; indoor equipnent;
out door equi prment; staff training; first aid
suppl i es; and screening of enpl oyees.

(4) In addition to the violations cited in
paragraph #3 as repeat violations, the

chil dcare center was cited for being over
the |icensed capacity; bathroom supplies
unavai l abl e; enroll nent information m ssing,
as well as children's health records being

i nconpl et e.

(5) Additionally, you submtted an
application with a sworn statenent that all
known chil dcare personnel have submtted
background screening which is not reflected
in your enployee files.

Your facility was issued a provisional
license April 14, 2003, for nonconpliance

wi th m ni num standards. You were inforned
that shoul d i nspections show insufficient
progress toward conpliance, the departnent
woul d seek suspension of the license. You
were further advised that failure to achieve
and mai ntain conpliance with |icensing
standards coul d jeopardi ze future |icensing
of [S & S Achi evers].

Wiile the licensing representative reports
sonme cosnetic changes at the center, the
continuing violations are repetitive,
serious, and pose potential risk to children
in your care. The ongoing violations
represent a |lack of understanding of the

rul es and regul ations pertaining to



childcare facilities or a disregard for the
safety of children

By letter dated October 28, 2003, counsel for S & S
Achi evers chal | enged the denial and requested a fornmal
adm ni strative hearing on the question of S & S Achi evers'’
continued licensure. On Novenber 12, 2003, the matter was
forwarded to DOAH for assignment of an Adm nistrative Law Judge
and the conduct of a formal adm nistrative proceeding. This
matter was gi ven DOAH Case No. 03-4240. On Novenber 21, 2003,
an Order was entered granting S & S Achievers' Mtion to
Consol i date DOAH Case Nos. 03-3152 and 03-4240. The
consol i dated cases were heard on the dates set forth above.

At the final hearing, the Departnent presented the
testinmony of: MIhem Ashy and Janice Nilles, famly services
I i censing counsel ors for the Departnent who conducted
i nspections of S & S Achi evers; Donna Boatwight, an
occupational therapist; OGnmendolyn Butler, a child protective
services investigator for the Departnent; Linda Sue Shaul, a
Departnent licensing representative; and Patricia R chardson, a
supervisor in the Departnment's child care licensing office. The
Department's Exhibits A through KK were admitted into evidence.

S & S Achievers presented the testinony of Angela Dorn and
Bl anca Trejo, teachers at the facility, and of Lavaine Shul er,

the owner of S & S Achievers. S & S Achievers' Exhibits 1



through 13 were admitted into evidence. Exhibit 13, a
vi deot aped tour of the facility, was viewed at the hearing but
was not filed at DQOAH

The final volunme of the Transcript of the hearing was filed
at DOAH on May 24, 2004. By stipulation, the parties agreed
that their proposed reconmended orders would be filed within 30
days of the filing of the transcript. Neither party tinely
filed a proposed reconmended order. The undersigned contacted
the parties and orally granted their request for additional tine
in which to submt their proposed recomrended orders. The
Departnent submtted a Proposed Reconmended Order on
Sept enber 17, 2004. S & S Achievers did not submit a proposed
reconmended order

FI NDI NGS OF FACT

Based on the testinony and evi dence received at the
hearing, the follow ng findings are made:

1. The Departnent is the state agency responsible for
licensing and regulating child care facilities.

2. S & S Achievers, owned by Lavaine Shuler, was initially
licensed in April 2001 to operate a child care facility in
Apopka. The |icensed capacity for the facility was 30 children.
The Departnent routinely inspected the facility.

3. On Qctober 5, 2001, M| hem Ashy, a licensing counsel or

for the Department, conducted a routine inspection of the



facility. M. Ashy's inspection checklist reported S & S
Achievers for nultiple violations of mninmmlicensing
standards: failure to post a list of planned daily activities
in a place accessible to parents; old, unsafe toys and | ong
sticks on the outdoor playground; no adult at the facility with
first aid or CPRtraining; failure to have physical exam nation
and i mmuni zation records in children's files; and failure to
conpl ete and docunent the background screening of facility
staff. M. Ashy discussed the deficiencies wwth Ms. Shul er, who
al so received a copy of the inspection checklist.

4. On February 18, 2002, M. Ashy conducted another
routine inspection of the S & S Achievers facility. M. Ashy's
i nspection checklist again reported S & S Achievers for multiple
violations of mninumlicensing standards. The nost critical
viol ation regarded the staff-to-children ratio. Anobng the
children at S & S Achievers were sone under one year of age.
Florida Adm nistrative Code Rule 65C 22.001(4)(b) provides that
in groups of m xed ages where children under one year of age are
included, the mnimumratio is one staff nmenber for any four
children. M. Ashy observed a ratio of one staff nenber for
five children. After discussing the matter with Ms. Shul er,

M. Ashy decided not to recommend a fine for this violation.

5. On the February 18, 2002, inspection, M. Ashy found

that the facility continued not to post a list of planned daily



activities in a place accessible to parents. He found
insufficient lighting in the infant room On the outdoor
pl ayground, M. Ashy found that the frane of the sw ng set was
not securely anchored. S & S Achievers continued its failure to
have i mmuni zation records in children's files and to have
docunentation of staff's background screening.

6. In April 2002, S & S Achievers' |icense was schedul ed
for renewal. On April 15, 2002, M. Ashy conducted a renewal
i nspection of the facility. 1In this inspection, M. Ashy found
that the kitchen needed cleaning. He noted that the files stil
did not indicate sufficient credentialed staff at the facility,
di d not docunent enpl oyees' background screening, and did not
contain students' inmmunization and heal th exam nation records.

7. After discussing the noted deficiencies with
Ms. Shuler, M. Ashy concluded that S & S Achi evers was nmaki ng
progress toward full conpliance. 1In Iight of the good worKking
rel ati onshi p between the Departnent and S & S Achi evers, he
recommended that the deficiencies cited in his report should not
affect the facility's license renewal. On April 15, 2002, the
Departnent issued an annual license to S & S Achievers.

8. On June 26, 2002, M. Ashy conducted a routine
i nspection of the facility. He found the follow ng el enents of
nonconpliance with m ni num standards: the infant teacher was

observed caring for three infants, one six-year-old child and



one four-year-old child, where the ratio requirenments stated
t hat she should have been caring for no nore than four children;
the second teacher was observed caring for 16 children,
i ncluding one child under one year of age, three one-year-olds,
four two-year-olds, one three-year-old, one four-year-old, and
six children who were at |east five years old; two children were
observed in the rest roomw thout any adult supervision; the
facility's plan of schedul ed activities was not posted in a
pl ace accessible to parents; the floors were stained and
cluttered, tiles were peeling off the floors, and walls were
peeling in the infant room plastic and paper trash were
observed on the playground; the swing set frame was not
anchored; the facility could not docunment that it had conducted
the nonthly fire drills required by Departnment rules; the
facility had no docunentation that any staff nenber was trained
in first aid or infant and child CPR

9. The facility continued to | ack docunentation regarding
background screeni ng and student health records. On his
i nspection checklist, M. Ashy noted that M. Shuler would be
required to bring in the required docunents for review at the
Departnent's of fices.

10. By letter dated June 27, 2002, Patricia Ri chardson
supervi sor of the Departnent's child care licensing office,

notified S & S Achievers that the repeat violation of ratio and
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supervi sion requirenments were being referred to the Departnent's
| egal counsel with a recommendation that a fine be inposed on
S & S Achievers. M. Richardson further requested that S & S
Achi evers provide a "full and conplete corrective action plan”
addressing all the violations cited in the June 26, 2002,
i nspection checklist and that the plan be submtted no |ater
than July 10, 2002.

11. Ms. Shuler scheduled a neeting with M. Ashy for
July 5, 2002. At that neeting, she provided sone files
regarding staff and children at the facility. On July 6, 2002,
Ms. Shuler filed a plan of corrective action responsive to
Ms. Richardson's letter of June 27, 2002.

12. Nonetheless, on July 12, 2002, the Departnent filed an
Adm ni strative Conplaint against S & S Achi evers seeking a civil
penalty, totaling $200.00 for the violations of staff-to-child
ratio requirements and for the failure to supervise the children
in the bathroom S & S Achievers did not contest the inposition
of the penalty.

13. On July 16, 2002, M. Ashy conducted a follow-up
i nspection of S & S Achievers. He found that S & S Achi evers
was within the required staff-to-child ratios, but was in excess
of its licensed capacity of 30 children.

14. On August 30, 2002, M. Ashy visited the S & S

Achi evers facility and observed that there were 40 children at

11



the facility. He also noted that the facility was again out of
conpliance with staff-to-child ratios and instructed S & S

Achi evers that it was required to conply with the Departnent's
m ni mrum standards for child care facilities.

15. On Cctober 10, 2002, M. Ashy conducted a routine
i nspection of the S & S Achievers facility. He found the
follow ng el enents of nonconpliance with m ni num standards: the
kitchen needed to be cl eaned; the outdoor playground contained
debris and rusted toys; the facility still had no docunentation
of nonthly fire drills; the frame of the swing set renai ned
unanchored; and staff training was still not docunented. A
foll ow up inspection on October 31, 2002, indicated that the
facility had corrected the itens cited in the Cctober 10, 2002,
i nspecti on.

16. On Decenber 30, 2002, M. Ashy conducted a surprise
i nspection. In this inspection, he | ooked only at the
facility's staff-to-child ratios and supervision of children.
The inspection found no violation of staff-to-child ratios and
found that adult supervision of children was adequat e.

17. On March 17, 2003, M. Ashy conducted the annual
license renewal inspection of S & S Achievers. He counted a
total of 32 children under the supervision of S & S Achi evers,
either at the facility itself or on a field trip. M. Ashy

found that the facility did not maintain a log for all children

12



that it transported in its van, did not have docunentation of an
annual vehicle inspection, and did not have verification of

i nsurance coverage for its van. The swing set franme was stil

not anchored. The facility did not have docunentati on show ng
that its staff persons had enrolled in or conpleted the required
introductory course in child care or that staff had conpl eted
the required eight hours of annual in-service training. The
facility still |acked docunmentation of crimnal background
screening for all staff.

18. By letter dated March 20, 2003, Ms. Shuler clarified
that S & S Achievers did not provide transportation to and from
the facility for any of its students. Therefore, the
deficiencies cited by M. Ashy related to transportation did not
require correction. A followup inspection by M. Ashy on
April 9, 2003, found that S & S Achi evers had corrected the
remai ning itens found deficient in the March 17, 2003,

i nspection.

19. By letter dated April 10, 2003, Ms. Richardson
informed Ms. Shuler that S & S Achievers would be issued a
provi sional |icense, pending conpletion of a corrective action
plan to increase conpliance with mni num standards. This
provi sional |license was to be valid for a period of six nonths.
S & S Achievers did not contest the issuance of the provisional

| i cense.
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20. By letter to Ms. Shuler dated May 19, 2003,

Ms. Richardson noted the repeated violations of S & S Achi evers
regarding ratios and supervision, as well as the maintenance of
records. She stated that these continuing violations were
"repetitive, serious, and reflect a |lack of organization in
managenent and oversight of the facility.” M. R chardson
"strongly recommended” that Ms. Shuler enroll in a training
course for child care facility owers. M. Richardson notified
Ms. Shuler that her facility "will be inspected nore frequently
during this provisional period for increased conpliance,” and
cautioned that insufficient progress toward conpliance coul d

| ead to suspension of the |license and coul d jeopardize future
licensing for S & S Achi evers.

21. Donna Boatwight was a pediatric occupati onal
therapist. Fromroughly April until June 2003, Ms. Boatw i ght
visited S & S Achievers fromone to three tines per week to
provi de therapy to a one-year-old child with spina bifida. On
June 4, 2004, Ms. Boatwright arrived at S & S Achievers to find
her patient in a crib. The child was covered in vomt, "from
his head to his butt, feet, on both sides, back and front," as
if he had rolled around in it. M. Boatwight picked up the
child and called for the staff person in the roomto help her

clean him
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22. Ms. Boatwight noted that there was one adult in the
roomcaring for ten small children, all of whom she described as
"toddl ers.” She had seen simlar ratios on previous visits.

The staff person took the baby from Ms. Boatwight and left the
room For about five mnutes, Ms. Boatwight was the only adult
in the roomw th nine children.

23. The staff person returned with the child after
cleaning him M. Boatwight took the child to another room and
treated him She saw that his clothes had been changed, but he
still smelled strongly of vomt. After Ms. Boatwight was
finished, a staff person returned the child to his crib.

Ms. Boatwight did not believe the crib had been cl eaned,
because it still smelled of vomt.

24. On June 4 or 5, 2003, Ms. Boatwight wote a letter to
Ms. Richardson to report this incident. In her letter,

Ms. Boatwight added that in her visits to S & S Achi evers, she
had observed two toddlers playing in a toilet, dirty and broken
toys within reach of small children, staff persons constantly
yelling at children, and a general atnosphere of chaos.

25. On or about June 5, 2003, Gmaendolyn Butler, a child
protective services investigator for the Departnent, went to
S & S Achievers to investigate Ms. Boatwight's all egations.

Ms. Butler counted 24 children in the facility. She stated that

t he youngest child was about three nonths old and the ol dest was
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four or five years old. M. Butler noted that there were only
two adults to supervise the 24 children spread anong four or
five roons of the facility, neaning that sone of the children
wer e unsupervi sed. She was never able to see Ms. Boatwight's
patient or to contact the child' s parents because Ms. Shul er was
unabl e to give her a correct phone nunber or address for the
famly. WM. Butler closed the investigation with a finding of
"sone indicators"” of physical injury and threatened harmto
children and a "verified" finding of inadequate supervision.

26. By letter dated June 25, 2003, Ms. Richardson notified
Ms. Shul er of the Departnent's decision to suspend the |icense
of S & S Achievers for a period of 30 days. On July 22, 2003,
Ms. Shuler nmet with M. Ashy and initially informed himthat she
intended to conply with the suspension and nmake use of the
30-day period to bring her facility into conpliance with the
Departnent’'s mi ni num standards. However, |ater on the sane day,
Ms. Shuler wote M. Ashy a note stating that she wi shed to
confer with her attorney before making any decision. S & S
Achi evers chal | enged the suspension decision, and the facility
remai ned open pending the results of its chall enge.

27. On August 28, 2003, Janice Nilles, a licensing
counsel or for the Departnent, conducted an inspection of the
S & S Achievers facility. M. Nilles found the facility once

nmore in violation of staff-to-child ratios. She found no daily
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pl ans posted. She noted several aspects of disrepair in the
facility: exposed netal on a doorfranme; a netal bracket hol ding
sone carpeting in place had cone | oose, exposing a cutting edge
and causing a tripping hazard; three electrical outlets were
uncovered; a nail protruded fromthe wood frane of the girls'
bat hr oom door; detergents and bl each were within the reach of
children in the boys' bathroom the general storage of cleaning
products did not prevent children's access to them soap and
paper towels or air dryers were not provided in the bathroons;
ol d wooden chairs created a splinter hazard; and |lighting was
insufficient.

28. As to the outdoor playground, Ms. Nilles found debris
and broken play equipnment. The wooden gate to the playground
was unaligned, with an exposed nail between the slats. The
ground cover within the | anding zones of swi ngs and slides was
not properly mai ntained. Woden play blocks littered the
pl ayground, creating |anding and tripping hazards. A protruding
screw on the slide created a hazard.

29. Ms. Nilles found that the facility did not provide
devel opnental |y appropriate toys for the ages of children in
care and did not provide enough play equipnent for the nunber of
children under care at the facility. She found that |inens,
pillows, and bl ankets were not provided for napping children,

and sone of the bedding that was provided was dirty. The
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facility's first aid kit was inconplete. The facility still did
not have on file the required background screenings for staff or
t he i mmuni zation information for children.

30. On Septenber 18, 2003, Ms. Nilles conducted an
i nspection for the renewal of S & S Achi evers' provisional
license. She found that the facility had "repaired” the | oose
carpet bracket by placing a rug over it. The splintered wooden
chairs had not been replaced. M. Nilles observed cans of paint
inside a storage cabinet in the infant room wth no secure | ock
for the cabinet. The first aid kit renmained inconplete. The
di apering changi ng area was not on an inperneable surface. The
wooden bl ocks remai ned on the playground, and the broken play
equi pnent had not been repaired or replaced. A nail protruded
on the slide. The ground cover for the | anding zones of the
slides and swings remained insufficient. The facility did not
have docunentation showing that staff had enrolled in the
introductory course in child care or had conpleted the required
ei ght hours of in-service training. The facility had no
docunentation of crimnal background screening for its
enpl oyees.

31. On Cctober 14, 2003, one day before the schedul ed
expiration of the provisional |icense, Ms. Shuler applied to
renew the license of S & S Achievers. M. Shul er hand-delivered

the application to Ms. Richardson and told Ms. R chardson that
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every violation noted in the Septenber 18, 2003, inspection had
been correct ed.

32. Because of the nunber and frequency of S & S
Achi evers' violations, Ms. Richardson sent a team of |icensing
counselors to inspect the facility on Cctober 16, 2003, in order
to verify Ms. Shuler's claimto have corrected all of the noted
deficiencies. The inspection reveal ed that sonme of the
vi ol ati ons had been corrected, but that many ot hers conti nued:
the failure to docunent crimnal background screening of
enpl oyees; dangerous conditions on the playground; toxic
cl eani ng supplies accessible to children; no soap or paper
towel s in the bathroons; diaper changing area not on an
i nper neabl e surface; the protruding nail on the slide;
inconplete first aid kit; and operating in excess of |icensed
capacity.

33. By letter dated October 17, 2003, the Depart nent
notified Ms. Shuler that her |icense would not be renewed based
upon continuing violations that were "repetitive, serious, and
pose potential risk to children"” under the care of S & S
Achi evers.

34. At the hearing, Ms. Shuler testified at I ength on the
various violations found by the Departnent's inspectors. She
admtted to nost of them attenpted to mnimze others, and

sought to leave the inpression that M. Ashy and Ms. Ri chardson
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were of little assistance and seened intent on cl osing her
facility. |In fact, the evidence establishes that the Depart nent
bent over backward to help Ms. Shuler bring her facility cl ose
enough to the mninum standards to justify keeping it open. The
evidence leads to a finding that Ms. Shuler did not take the
Department's authority seriously and that the Departnent was, if
anything, too lenient in allow ng her to avoid the consequences
of repeated, serious violations of its mninmm standards.

35. Several parents testified at the hearing to the effect
that even if all the alleged violations were true, they would
nonet hel ess continue to place their children at S & S Achi evers.
This testinony is credited as honest, but it is irrelevant. To
keep its license, S & S Achievers was bound to conply with the
requi rements of Florida Adm nistrative Code Chapter 65C-22, even
if parents were willing to waive those requirenents.

36. At the hearing, Ms. Shuler introduced considerable
evi dence that after receiving the Cctober 17, 2003, deni al
letter, she finally corrected many of the deficiencies in the
structure of her facility and in the playground. This evidence
isirrelevant to the instant cases, though it shoul d assi st
Ms. Shul er should she apply for a child care facility license in

t he future.
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CONCLUSI ONS OF LAW

37. The Division has jurisdiction over the parties to and
subject matter of this proceeding pursuant to Section 120.569
and Subsections 120.57(1) and 402.310(2), Florida Statutes
(2003).

38. The Departnent is the state agency responsible for
licensing, inspecting, and regulating child care facilities.
See 88 402.301-402.319, Fla. Stat. (2003).

39. S & S Achievers, as a licensed child care facility, is
required to conply with the standards established in Sections
402. 301 through 402.319, Florida Statutes (2003), and the rules
i mpl ementi ng those provisions.

40. Subsection 402.310(1)(a), Florida Statutes (2003),
provi des that the Departnment may deny, suspend, revoke a
license, or inpose an admnistrative fine "for the violation of
any provision of ss. 402.301-402. 319 or rul es adopted
t hereunder." Florida Adm nistrative Code Chapter 65C-22,
setting forth standards for child care facilities, inplenents
Sections 402. 301 through 402.319, Florida Statutes (2003).

41. The Departnment has the burden to prove the allegations
against S & S Achi evers by clear and convinci ng evidence in
order to suspend or deny renewal of S & S Achievers' license to

operate a child care facility. See Dept. of Banking & Finance

v. Osborne, Stern & Co., 670 So. 2d 932, 935 (Fla. 1996).
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42. The clear and convinci ng evidence standard has been
descri bed as foll ows:

Cl ear and convi nci ng evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testi nony nust be precise and explicit and
the w tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
est abl i shed.

| nqui ry Concerni ng Judge Davey, 645 So. 2d 398, 404 (Fla. 1994),

(quoting Slomowitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983)) (internal brackets omtted). Accord Wstinghouse

El ectric Corporation, Inc. v. Shuler Brothers, Inc., 590 So. 2d

986, 988 (Fla. 1st DCA 1991), rev. denied, 599 So. 2d 1279 (Fl a.

1992) ("Although this standard of proof may be net where the
evidence is in conflict, . . . it seens to preclude evidence
that is anbi guous.")

43. The relevant text of the June 25, 2003, Depart nent
| etter suspending the license of S & S Achievers is set forth in
the above Prelimnary Statenent. The letter alleges repeated
violations of: the staff-to-child ratios set forth in
Subsection 402.305(4)(a), Florida Statutes (2003); the direct
supervision requirenents of Florida Adm nistrative Code Rule

65C 22.001(5)(a)Y; the record keeping requirenents of Florida
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Adm ni strative Code Rule 65C-22.006(2), relating to children's
health requirenents; the record keeping requirenents of Florida
Adm ni strative Code Rule 65C-22.006(5), relating to personnel
records; the staff training requirenents of Florida
Adni ni strative Code Rul e 65C-22.003(2) and (6)%; the fire safety
requirenments of Florida Adm nistrative Code Rul e 65GC 22.002(7);
the first aid and CPR training requirenents of Florida
Adm ni strative Code Rule 65C 22.004(2); requirenments that a
facility not exceed its |licensed capacity, derived from
Subsections 403.305(5) and (6), Florida Statutes (2003), and
Fl orida Adm ni strative Code Rule 65G 22.002(3) and (4), setting
forth square footage-per-child requirenents. The letter further
al l eges the elenents of Ms. Boatwright's conplaint regarding the
child covered in vonmt, as investigated by Ms. Butler of the
Depart ment .

44. The Findings of Fact set forth above establish by
cl ear and convi ncing evidence that S & S Achi evers repeatedly
viol ated each of the cited rules. The inspection reports and
the testinony of the inspectors, M. Ashy and Ms. Nilles,
denonstrated that the inspections were conducted in a fair
manner and that the cited violations, in fact, occurred. The
testinony of Ms. Boatwight as to the child covered in vomt was
conpletely credible, as was the testinony of M. Butler

regardi ng her investigation of the incident. M. Shuler offered
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virtually no evidence to dispute that the alleged violations
occurred as described by the Departnent's w tnesses.

45. The relevant portion of the October 17, 2003,
Departnment |etter denying S & S Achi evers' |icense renewal
application is set forth in the above Prelimnary Statenent.
The letter alleges that the Septenber 18, 2003, renewal
i nspection revealed violations of: the transportation
requi rements of Florida Adm nistrative Code Rule 65G 22.001(6);
the requirenent that a facility be clean and in good repair
found at Florida Adninistrative Code Rul e 65C-22.002(1)(b)¥; the
requi rement that areas accessible to children be free of toxic
subst ances and hazardous materials found at Florida
Adni ni strative Code Rule 65C22.002(1)(c)*; the requirement
t hat out door play areas be securely fenced and be clean and
free of hazards found at Florida Adm nistrative Code Rule
65C 22.002(4)(c); the requirenment that bedding and |inens be
safe and sanitary found at Florida Adm nistrative Code Rule
65C 22.002(5)(c); the requirenent of a sanitary diapering area
found at Florida Adm nistrative Code Rule 65C-22.002(8)(b); the
requi renent that indoor toys be safe and suitable to each
child' s age and devel opment found at Florida Adm nistrative Code
Rul e 65G 22.002(9)(a); the requirenent that outdoor play
equi pnment be suitable, safe, and properly maintained found at

Florida Adm nistrative Code Rule 65G 22.001(9)(b); the enpl oyee
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training requirenents of Florida Adm nistrative Code Rule

65C 22.003(2), and the in-service training requirenents of

Fl ori da Adnministrative Code Rule 65G 22.003(5)%; the first aid
trai ning and supply requirenents of Florida Adm nistrative Code
Rul e 65G 22.004(2); the record keeping requirenents of Florida
Adm ni strative Code Rule 65C-22.006(2), relating to children's
health requirenents; and the record keepi ng requirenents of

Fl ori da Adm nistrative Code Rule 65C 22.006(5), relating to
personnel records, including crimnal background screening.

46. The letter goes on to state that when she submtted
her application, Ms. Shuler attested that corrective action had
been taken on the listed violations. However, at the
Cct ober 16, 2003, reinspection, the facility was again found in
violation of the followi ng requirenments: transportation; "clean
and good repair"; toxic/hazardous materials; fencing; sanitary
di apering area; indoor and outdoor play equipnent; training and
background screeni ng of enployees; and first aid supplies.

47. The Findings of Fact set forth above establish by
cl ear and convincing evidence that S & S Achievers repeatedly
viol ated each of the cited rules, except for the transportation
requirenments of Florida Adm nistrative Code Rul e 65GC 22. 001(6).
The Departnent did not establish that Ms. Shul er provided
transportation to and fromher facility during any tine period

covered by the inspections.
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48. Subsection 402.310(1)(b), Florida Statutes (2003),
directs the Department to consider the followng factors in
determ ning the appropriate disciplinary action for the
viol ation of any provision of Sections 402.301 through 402. 319,
Florida Statutes (2003), or rules adopted pursuant thereto:

(b) In determning the appropriate
disciplinary action to be taken for a
violation as provided in paragraph (a), the
followi ng factors shall be consi dered:

1. The severity of the violation,

i ncluding the probability that death or
serious harmto the health or safety of any
person will result or has resulted, the
severity of the actual or potential harm
and the extent to which the provisions of
ss. 402.301-402. 319 have been vi ol at ed.

2. Actions taken by the lIicensee to
correct the violation or to renedy
conpl ai nts.

3. Any previous violations of the
i censee.

49. The many and continuing violations nore than justified
the Department's decision to suspend the license of S & S
Achi evers and later to deny renewal of the |license to operate a
child care facility. Sone of the continuing violations posed
direct and severe hazards to the health and safety of the
children in the care of S & S Achievers: toxic cleaning
materials within reach of children; |ack of proper first aid or
CPR training for staff coupled with inadequate first aid

supplies; persistent violations of staff-to-child ratio
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requi renents; inadequate direct supervision of the children.
Sonme of the other continuing violations posed real, though |ess
severe, dangers to the health and safety of the children

i nadequately trained staff; worn out and splintered furniture;

| ack of soap and toweling in bathroons; the presence of wooden
bl ocks and ot her debris on the outdoor playground, as well as

i nadequate | anding areas for swings and slides. O particular
concern was the persistent failure of S & S Achievers to
docunent the crim nal background screening of its enpl oyees or
to docunent the health and i muni zation records of the children
inits care.

50. Conmpounding the violations was Ms. Shuler's casual
attitude toward bringing her facility into conpliance with the
Departnent's mni mum standards. Despite the Departnent's al nost
excessi ve forbearance, M. Shul er appears never to have taken
the Departnent's enforcenent authority seriously until it denied
S & S Achievers' application for license renewal. At that tine,
Ms. Shul er appears to have undertaken sonme efforts to bring her
facility into conpliance. Ms. Shuler's after-the-fact
corrections do not alter the fact that the Departnent had nore
than anpl e cause to deny her license application, given her
| engthy history of nonconpliance and persistent failure to
correct violations of the mninmum standards for child care

facilities found in Florida Adm nistrative Code Chapter 65G 22.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Departnment of Children and Famly
Services issue a final order:

1. Sustaining its initial decision to suspend the |icense
of S & S Achievers for the reasons set forth in the Departnent's
| etter dated June 25, 2003; and

2. Sustaining its initial decision to deny the application
of S &S Achievers for a license to operate a child care
facility for the reasons set forth in the Departnent's letter
dated Cctober 14, 2003, with the exception that S & S Achi evers
be found not to have violated the provisions of Florida
Adm ni strative Code Rule 65C 22.001(6), related to the
transportation of children.

DONE AND ENTERED this 9th day of February, 2005, in

Tal | ahassee, Leon County, Flori da.

Loty [ Sloeroon

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 9th day of February, 2005.

ENDNOTES
Y Florida Administrative Code Rul e Chapter 65G 22 was amended
on July 13, 2003, and again on Septenber 12, 2004. The
references in the text are to the rules as they were at the tine
of the alleged violations. Were the current text or nuneration
of the rules varies fromthe contenporaneous version, the
current version is identified by footnote.

2/ currently Florida Administrative Code Rul e 65C 22.003(?2)
and (7).

8 currently Florida Administrative Code Rule 65C 22.002(1)(a).
4 currently Florida Administrative Code Rul e 65C 22.001(1)(b).

 currently Florida Administrative Code Rule 65C 22.003(6).

COPI ES FURNI SHED,

Ri chard Cato, Esquire
Departnment of Children and
Fam |y Services
400 West Robi nson Street, Suite S-1106
Ol ando, Florida 32801-1782

Larry H Colleton, Esquire
2300 East Concord Street
Ol ando, Florida 32803

Joe Garwood, Agency Cerk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui I ding 2, Room 204B
Tal | ahassee, Florida 32399-0700
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Josi e Tomayo, General Counsel
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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